N.A.S.R. Incorporated, trading as Speedway Australia | ACCC https://www.accc.gov.au/public-registers/undertakings-registers/nasr-...

3 AUSTRALIAN
.ty COMPETITION
AT e s b & CONSUMER
: | COMMISSION

N.A.S.R. Incorporated, trading as Speedway Australia

Undertaking date: 10 March 2022
Undertaking type: s.87B undertaking
Section: section 45 of the Competition and Consumer Act 2010 (Cth)

Industry: Motor sports

Company or individual details

e Name: N.A.S.R. Incorporated
ACN: 151 048 396

Undertaking

The Australian Competition and Consumer Commission (ACCC) has accepted a court enforceable
undertaking from N.A.S.R. Incorporated, trading as Speedway Australia (Speedway Australia) in
relation to concerns arising out of an agreement between Speedway Australia and the Sprintcar
Control Council of Australia (SCCA) that may have hindered or prevented the ‘VSC Sprintcars’
class of sprintcar racing from competing at speedway racing tracks affiliated with Speedway
Australia. Speedway Australia’s affiliated tracks are estimated to represent the majority of
speedway tracks in Victoria.

The ACCC was concerned that the agreement, and steps taken to give effect to it, may have had
the purpose, effect, or likely effect of substantially lessening competition in one or more markets
related to speedway racing in Victoria in contravention of section 45 of the Competition &
Consumer Act 2010.

The undertaking aims to ensure tracks affiliated with Speedway Australia are also able to host
racing events that include divisions or classes that are not approved by Speedway Australia,
without fear of losing access to the rights and benefits conferred by their Speedway Australia
affiliation. Speedway Australia is the national governing body for speedway racing in Australia. It
provides affiliation and inspection services to tracks, speedway licences to drivers and facilitates
Public Liability Insurance for affiliated tracks.
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The SCCA is an association which determines the technical and safety specifications for the ‘SCCA
Sprintcar’ and ‘SCCA 360 Sprintcar’ classes. The SCCA has a number of state-based member
clubs, which administer the SCCA'’s sprintcar classes.

The Victorian Speedway Council (VSC) registers, licences and governs the VSC Sprintcar class in
Victoria.

In early 2000 Speedway Australia entered into an agreement with the SCCA which recognises the
SCCA as the sole governing authority for sprintcar racing in Australia. Since about mid-2018
Speedway Australia has taken steps to give effect to the agreement, including by:

o removing the VSC Sprintcar class, which is not governed or controlled by the SCCA, from the
list of classes covered under the Speedway Australia Public Liability Insurance (PLI) policy;

o ceasing to issue licences to VSC Sprintcar drivers who were not affiliated with an SCCA

member club;

refusing to issue affiliated tracks with meeting permits for events that included the VSC

Sprintcar class;

o communicating to at least one affiliated track operator that Speedway Australia would not
allow the track to access and be covered by Speedway Australia’s PLI policy for race
meetings involving the VSC Sprintcars, unless the track agreed to pay an SCCA member club
a sum of money to sanction the event; and

O

o requiring VSA Sprintcar drivers to obtain licensing and registration from Speedway
Australia, the SCCA and/or an SCCA member club, as a precondition to being eligible to
participate in events at Speedway Australia affiliated tracks in Victoria.

Speedway Australia acknowledges the ACCC’s concerns and has undertaken to:

o not prohibit its affiliated tracks from conducting racing events that include divisions or
classes that are not approved by Speedway Australia;

not remove, restrict or deny, or threaten to remove, restrict or deny, a speedway track
operator’s access to rights and benefits of existing or proposed affiliation with Speedway
Australia on account of the track operator having conducted, or intending to conduct, racing
events that include divisions or classes that are not approved by Speedway Australia;

(e}

o amend its Speedway Australia Track Public Liability Insurance Commitment Form to clearly
reflect this position;

o write to Speedway Australia affiliated tracks, explaining the steps Speedway Australia has
taken to address the ACCC’s concerns and providing tracks with the amended Speedway
Australia PLI commitment form;

write to the SCCA, explaining the steps Speedway Australia has taken to address the ACCC’s
concerns; and

O
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o establish and implement a Competition and Consumer Compliance Program and maintain
the program for three years.

The undertaking does not require Speedway Australia to issue a meeting permit (which allows a
track to access Speedway Australia’s PLI policy) for a racing event that includes races for divisions
or classes that are not approved by Speedway Australia.

Attachments

N.A.S.R. Incorporated - s87B Undertaking - Signed by Chair 10 March 2022
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Undertaking to the Australian Competifion and Consumer
Commission

Given undet secbon 878 of the Compwiitie: and Consumer Act 2010 (Cih)
by NAS R Incopomted ACN 151 048 396

Person(s) giving the Undertaking

v Thus Undenaking 1s given to the Australinn Competition and Consumer Conimission {ACCC)
by NA S R. incorporated ACN 151 (48 396 {Speadway Australla), foi tha purposes of
sechon B7E of the Compeiition and Consumer Act 2010 (Cth) (CCA} (Undertaking).

Summary

2 This undertaking is given in relation to lhe ACCC's concems arising cul of & conlracl.
arrangemant or understanding batween Speedwey Australia and the SCCA that may havo
hindered or prevented the 'VSC Sprinicars’ class of sprintcer recing from compeling al
speedway racing tracks sffilialed with Speedway Australia. Speedway Ausiraha’s affilated
lracks arg astimaled to reprasen! the majorily of speedway tracks in Viclora. The ACCC 1s
concerned that the conlrect, arrangement or understanding, and steps laken 10 give effect lo
it, may have (he purpose, effect, or likely effsc! of substantially lessening competition i ong
or more markats related lo speedway recing in Vicloria. This underlaking aims lo ansure
tracks affiliated with Speedway Australia are also able lo hosl racing events involving
divisions or classes that are not approved by Speedway Ausiralia.

Background

Speedway racing
Speedway racing is a form of molorsport which involves cars racing around a typicaily oval

3.
sheped, dinl or clay surfaced track {a speedway Irack). Speedway racing is divided into
divisions, based on the lype of car involved (eg, 'seden’, ‘open wheel', eic). A ‘sprintcar’ is the
type of open-wheeled racecar used in the sprinicar divisions of speedway racing. Sprinicars
are divided into classes, based on lechnical and safety specifications.
Speedway Australia
4. Speedway Australia is a nol-for-profit Incorporaled associatlon and the govemning body for

speedway racing nationally, operaling under the direction of tha Speedway Australia board of
directors.
5. Speedway Australia provides or facililates & numbsr of services including, retevanily:

a) effiliation of speadway tracks;

b) Inspection of speedway tracks and race facilities to ensure compllance with operating
standards:

c) provigion of public liabllity insurance lo sffillaled speedway tracks; and

d) provision of speedway licences for drivers (which Include personal accident insurance
cover for drivers participating In events recognised by, or under the direct control of,
Speadway Australia and/or His aeffiliates).

6. Speedway Ausiralia relies on racing divislon governing bodies to determine tha lachnical and
safety specifications for each speedway race cless. The governing bodies fer the sprinicar
divisions have relevantly Included the Sprintcar Control Council of Ausiralia Inc. (SCCA) and

the Victorian Speedway Council (VSC).
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speedway tracks
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printear Confro! (puncel of Australia [a

The SCCA 15 a nol-for-profit incorporated association which detsimings the lechnical ang
safety specificabons for the SCCA Spanltcar and ‘SCCA 360 Sprnicar ciasses. natonally

The SCCA has a number of state-based member clubs. inciuding the Spnntcar Raaing
Associ@abon of Victona Inc (SRA), whch administers the SCCA s spnntear classes in Viclona

ctortan Speedway (ouncil

The VSC 15 3 not-for-profit incorporated associalion which lcenses. regislers and governs
certain classes of speedway racing in Victona including the 'VSC Spantcar class The VST
determines the techmical and safety specifications for the VSC Spnnlcar class. The VSC
Spontcar class 1§ adnunistered by the Vidonan Sprnlcar Association (VSA)

Speedway track operstors host racing events al speedway tracks Speedway track operators
typscally structure racing events to include a mix of different speedway divisions

{eq. speedway sedans, sprinicars, efc). to attrac! spectators who buy tickets to watch them
race. Spontcars are popular with speciators.

Speedway track operators require public liability insurance (PLI).

Speedway Australia public liability insurance

2

13

14.

Speedway Australia hoids a PLI policy that can be accessed by affiliated speedway track
operalors. To become affiliated, 2 speedway track operator must, amongst other things,
agree to:

a) acquire Speedway Australia's PLI for an entire policy year; and

b) permit only Speedway Australia approved divisions or classes 10 participate in any racing
event conducted at the track during the poticy year.

To access Speedway Australia's PLI, an affiliated track operator notifies Speedway Australia
and pays for coverage prior (o a racing event. Speedway Australia issues a meeting permit to
the track in relation to the event (meeting permit). The meeting permit lists the Speedway
Australia approved divisions or classes that are covered by Speedway Australia’s PLI policy
for the racing event.

From about June 2017 until July 2018 the VSC Sprintcar’ class was included on the list of
permitted divisions thal could be covered under Speedway Auslralia's PLI policy.

ACCC concerns

15.

In or about March 2000, Speedway Australia and the SCCA made a contract or amangement,
or reached an undersianding. lo the effect that Speedway Australia would recognise the
SCCA as the sole governing authority for sprintcar racing in Australia. Since about mid-2018,
Speedway Australia has laken sleps o give effect to that contract, armangament or
undersianding, including by Speedway Australia:

a) removing VSC Sprintcars from the list of classes covered under the Speedway Ausirafia
PLI policy; ;

b} ceasing lo issue licences to VSC Sprintcar drivers who were not affiliated with an SCCA
member club;

c) r;:m’ng 1o issue affiliated tracks with meeling permits for events that included VSC
rintcars;




d) communicating 1o at feast one affitiated track operator that Speedway Australia would not
aliow the track to access and be covered by Speedway Austratia’s PLI for race mestings
invalving the VSC Sprinicars, unless the track agreed to pay SRA a sum of money to
sanction the event: and

e) requiring VSA Sprintcar drivers to obtain licensing and registration from Speedway
Australia, the SCCA and/or SRA as a precondition to being eligible to participate in
events at Speedway Australia affilated tracks in Victoria.

16. The ACCC considers that, in the circumstance that Speedway Austratia requires its affiliated
tracks to permit only divisions or classes approved by Speedway Australia to participate in
any racing event conducted at the Irack, the coniract, arrangement af understanding between
the SCCA and Spesdway Australia referred to at paragraph 15, and the steps taksn by
Speedway Australia to give effect to that contract, arrangement or understanding, may have
the purpose, effect, or likely effect of substantially lessening competition in markets for
sprintcar races, and for govemance and administralion services acquired by sprintcar cwners
and drivers, in Victoria.

17  Specifically, the ACCC is concemed that the arrangement or understanding between the
SCCA and Speedway Auslralia has the purpose, effect or likely effect of preventing or
inhibiting:

a) competitors of the SCCA and its member clubs, including the VSA and VSC, from
entering or expanding in the relevant markets and competing with the SCCA and its
membser clubs; and/or

b) speedway track operators in Victoria from oblaining sprinicar races other than those
provided by the SCCA, its member clubs and their affillated drivers.

18. The ACCC is concerned that, by engaging in the conduct set out at paragraph 15, which the
ACCC considers has the purpose, effect or likely effect set out at paragraph 16, Speedway
Australia may have contravened section 45 of the CCA.

18. Speedway Australia acknowledges the ACCC's concems and has offered this Undertaking to
the ACCC to rasolve those concems.

Commencement of this Undertaking
20. This Underiaking comes into effect when:

a) this Undertaking is executed by Speedway Australia, and
b) this Undertaking so executed is accepted by the ACCC.

{the Commancamant Data).

21. This Undertaking has effect for three years after the Commencement Date (the Term).

22. Upon the Commencement Date, Speedway Australia undertakes to assume the obligations
set out in paragraph 23 below for the Term of the Undertaking for the purpases of seclion 878
of the CCA.

Undertaking
23. Speedway Australia undertakes thal it will:

a) not prohibit its affiliated tracks from conducting racing svents that inciude divisions or
classes that are not approved by Speedway Australia;

b} not remove, restrict or deny, or threaten to remove, restrict or deny, a speedway track
operator's access to rights and benefits conferred by their existing affiliation (or proposed
affiliation) with Speedway Australia (including access to Speedway Australia's PLI policy
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e}
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a)

h)

for racing events conducted by the lrack lor Speedway Australia approved classes of
divisions) on account of the track operater having conducted, or intending lo conduct,
racing events that include divisions or classes ihat are not approved by Speedway
Australia. For the avoidance of doubt, this underaking does nol require Speedway
Australia to issue 3 meeting permit (which allows a track to access Speedway Australia’s
PLI palicy) for a racing event thal includes races for divisions or classes that are not
approved by Speedway Australia;

within 30 days of the Commencement Date, amend its Speedway Australia Track Public
Liabitity Insurance Commitmeant Form to clearly reflect its position as sat out in paragraph
23(a) and (b) of this Undsrlaking (the Amanded Commitment Form), and provide a
copy of the Amended Commitment Form ta the ACCC;

within 35 days of the Commancement Date, send or causa to be sent a writtan
communication to Speedway Auslralia affiliatad tracks, in a form agreed with the ACCC,
which explains the steps Speedway Australia has laken to address the ACCC's concermns
and Speedway Australia's posilion as set oul in paregraph 23(a) and (b) of this
Underiaking, and providas tracks with the Amended Commitment Form;

within 35 days of the Commancement Date, send or cause to ba sent a wnitlen
communication to the SCCA, in a farm agreed with the ACCC, which explains the steps
Speedway Australia has taken to address the ACCC's cancerns and Speedway
Australia's position as set oul in paragraph 23(a) and (b) of this Undertaking,

within 40 days of the Commencement Date, provide the ACCC with copies of the
comrespondenca sent in accordance with paragraphs 23(d) and 23(e] of this Undertaking:
within 6 months of the Commencement Dale, estabiish and implement a Compelition and
Consumer Compliance Program (Compliance Program) in accordance with the
requirements set out in “Annexure A", being a program designed to ensure Speedway
Australia is aware of its responsibililies and obligations under Par IV of the CCA (for the
sake of clarification, "Part IV of the CCA™ does not indlude Part VB, Part VC or Part IVD
of the CCA);

maintain and continus to implement the Compliance Program for a pericd of three years:
and

provide, at its own expense, 2 copy of any documents required by the ACCCin
accordance with Annexure A.

ACCC Enquiries

24. For the purposes of monitoring compliance with this Undertaking, the ACCC may make
reasonable enquiries with Speedway Australia and Speedway Australia must respond to such
enquiries within a reasonable period of time.

25. If requested by the ACCC during the Term of this Undertaking, Speedway Australia will, at its
own expense, cause to be produced and provided to the ACCC copies of such documents
{excluding any legally privileged documents) in ils power, possession or control evidencing
Speedway Australia's compliance with the obligations set out in this Undertaking.

Acknowledgments

26. Speedway Australia acknowledges that:

a)
b}

c)

the ACCC will make this Undertaking publicly available including by publishing it on the
ACCC's public register of section 878 underiakings on its website;

the ACCC will, from time to lime, make public reference to this Undertaking including in
news media statements and in ACCC publications;

this Undsertaking in no way derogates from the rights and remedies available to any other
person arising from the alleged conduct.




Executed as an Undertaking

Executed by NA S R. Incorporated ACN 151 048 396 pursuant to section 127(1) of the Corporations Act

2001 by
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Accepted by the Australian Compelition and Consumer Commission pursuant
to section B7B of the Compelition and Consumer Act 2010 (Cth) on:

10 March 2022

Date

and signed on behalf of the Commission:

Rodney Graham Sims
10 March 2022

Date
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Annexure A

Competition And Consumer Compliance Program

N.A.S.R. Incorporated ACN 151 048 396 (Speedway Australia) will establish a Competition
and Consumer Compliance Program (Compliance Program) that complies with each of the
following requirements:

Training

1.

Within 6 months of this Undertaking coming into effect, and thereafter at least once a
year for 3 years, the Board of Directors and General Manager of Speedway Australia will
attend practical training focusing on Part |V of the Competition and Consumer Act 2010
(Cth). For the sake of clarification, “Part IV of the CCA” does not include Part IVB, Part
IVC or Part IVD of the CCA.

Speedway Australia will ensure that the training referred to in paragraph 1 above is
administered by a suitably qualified compliance professional or legal practitioner with
expertise in competition and consumer law (the Trainer).

Complaints Handling .
3. Within 6 months of this Undertaking coming into effect, Speedway Australia will develop

procedures for recording, storing and responding to competition and consumer law
complaints.

Provision of Compliance Program documents to the ACCC

4,

b

Speedway Australia will maintain a record of and store all documents relating to and
constituting the Compliance Program for a period not less than 5 years from the date of

this Undertaking coming into effect.

If requested by the ACCC during the period of the Undertaking, Speedway Australia will,
at its own expense, cause to be produced and provided to the ACCC copies of all

documents constituting the Compliance Program, including:

a) a written statement or certificate from the Trainer who conducts the training referred
to in paragraph 1, verifying that such training has occurred; and

b) an outline of the complaints handling system referred to in paragraph 3.




